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DECI SI ON AND ORDER

This is a claimfor benefits under the Longshore and
Har bor Workers’ Conpensation Act, as anended, 33 U S.C. 8§ 901,
et seq., (herein the Act), brought by Russell A Peffer
(Cl ai mant) against Ingalls Shipbuilding, Inc. (Enployer).
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The issues raised by the parties could not be resol ved
adm nistratively and the matter was referred to the Ofice of
Adm ni strative Law Judges for hearing. Pursuant thereto,

Noti ce of Hearing was issued scheduling a formal hearing on
Novenber 30, 2001, in Mobile, Alabama. All parties were
afforded a full opportunity to adduce testinony, offer
docunment ary evi dence and submt post-hearing briefs. Clainmant
of fered four exhibits, Enployer proffered 22 exhibits which
were admtted into evidence along with one Joint Exhibit.

This decision is based upon a full consideration of the entire
record. 1

The parties agreed to argue the case orally at the
hearing, therefore no post-hearing briefs were filed. Based
upon the stipulations of Counsel, the evidence introduced, ny
observati ons of the demeanor of the wi tnesses, and having
consi dered the argunents presented, | make the follow ng
Fi ndi ngs of Fact, Conclusions of Law and Order.

. STI PULATI ONS

At the commencenent of the hearing, the parties
stipulated (JX-1), and | find:

1. Jurisdiction is not a contested issue. At the tinme of
the alleged injury, Claimnt was covered by the U. S. Longshore
and Har bor Workers’ Conpensation Act, 33 U.S.C. § 901, et
seq., since he was engaged in constructing Naval vessels
al ongsi de the navigable waters of the Gulf of Mexico in
Pascagoul a, M ssissippi, at Ingalls Shipbuilding, Inc.

2. That Claimant’s injury occurred on July 7, 1993.

3. The injury occurred in the course and scope of
enpl oynment .

4. That there existed an enpl oyee-enployer relationship
at the tinme of the accident/injury. (Tr. 23).

5. The date Enployer was notified of the accident/injury
was July 7, 1993.

! References to the transcript and exhibits are as
follows: Transcript: Tr. ; Claimant’s Exhibits: CX-
Enpl oyer’ s Exhibits: EX- ; and Joint Exhibit: JX- .
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6. That Enployer filed a Notice of Controversion on
August 10, 1993.

7. That there was no i nformal conference held with the
District Director.

8. That conpensation benefits have been paid to C ai mant
as follows:

Tenporary Total Disability

. August 17, 1993 to COctober 25, 1993 at $363. 70;
. November 11, 1993 to October 27, 1994 at
$363. 70;
. Novenmber 3, 1994 to November 20, 1994 at
$363. 70;
. July 31, 1996 to August 25, 1996 at $363. 70;
. August 15, 1997 to Septenber 17, 1997 at
$363. 70;
. Septenber 21, 1999 to January 10, 2000 at
$363. 70;
. July 3, 2000 to Novenber 26, 2000 at $363. 70;
. January 16, 2001 to August 5, 2001 at $363. 70.

Tenporary Partial Disability
. January 11, 2000 to July 2, 2000 at $193.03;
. November 27, 2000 to January 15, 2001 at
$218. 37;
. August 6, 2001 and continuing at 212.46.

9. That nedical benefits for Claimant have been paid to
or on behalf of Claimnt pursuant to Section 7 of the Act.

10. That Claimant is permanently di sabl ed.
I1. | SSUES
The unresol ved i ssues presented by the parties are:
1. Nature and Extent of Claimant’s disability, if any.
2. Claimant’s Average Weekly Wage.

3. Date of maximum nmedi cal inprovenment.
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4. Establishnment of suitable alternative enploynent.

5. Attorney’'s fees and interest.

I11. STATEMENT OF THE CASE
The Testi noni al Evi dence
Cl ai mant

Claimant, is a resident of Irvington, Al abama which is
| ocated about 30 m |l es outside of Mobile. He is 57 years old
with approximately a ninth grade education, however Cl ai mant
can read and wite and does not have trouble counting. (Tr.
34, 81, 84). After |eaving school, Cl aimant worked on and off
shrinmping and oystering for close to 20 years. He eventually
began doing joint insulation for Frigitenp and at tinmes for
Enpl oyer. At sone point during that tinme frame he was
enpl oyed as a captain on an offshore supply boat for L&L
Bl asting & Painting off the coast of Louisiana. (Tr. 35-37;
EX-21, p. 10). Wiile working on ships he | earned how to use
radar, read a conpass and read the blueprints provided by
Empl oyer. (Tr. 83-84). Claimnt has never obtained a Coast
Guard |license or taken any witten exam nations in connection
with any of his work on ships. (Tr. 38, 84).

After working as a supply boat captain, Clainmnt worked
for Coastal Insulation, doing insulation and eventually
managi ng their w ndow shop supervising three enployees. This
job required lifting weight in excess of one hundred pounds on
a reqgular basis. C aimnt next worked at a shipyard for Janes
Metal Marine before being enployed by Enpl oyer on June 30,
1986. (Tr. 39-41).

For Enployer, Claimant’s duties included insulation,
joiner work and working with PCMS tiles, the purpose of which
is to absorb radar and distort radar imges of Navy ships.
(Tr. 42).

Prior to the present claim Claimnt suffered a slip and
fall back injury on board one of Enployer’s ships in which he
was taken off of work and received conpensation for five or
six weeks. This injury did not result in any assigned
per manent inpairment. Additionally, Claimnt sustained a
shoul der injury around the sanme tine that |asted approxi mately
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six weeks. No conpensation was paid and no permanent damage
resulted fromthe shoulder injury. (Tr. 43).

Cl ai mvant did not recall any previous neck injury, however
was rem nded of an answer to interrogatories regarding a neck
injury around 1990. He renenbered injuring his neck by
bumpi ng his head at worked. Clainmant did not recall being off
wor k, but interrogatory answers indicated he was off work for
2 days wi thout conpensation. (Tr. 44).

Claimant testified the present claiminvolves an injury
to his neck occurring on July 7, 1993. An escape hatch or
trunk weighing 2 to 3 hundred pounds, which soneone had fail
to | ock properly fell on Claimnt striking himon the top of
his head. (Tr. 45; EX-21, p. 14-15). Claimnt was wearing a
hard hat at the tinme and no bl eeding or bruising was
i medi ately noted. However, the injury resulted in pain and
nunbness in his neck and left arm (Tr. 88; EX-21, p. 16).
Enmpl oyer’ s doctor, Dr. Warfield, exam ned Clai mant and
determined the injury to be a sprain. After getting a second
opinion fromDr. Crotwell, an outside orthopedic surgeon at
Mobil e Orthopedic, Claimnt m ssed work and received
conpensation for approximately 18 nonths. (Tr. 46; EX-21, p.
18).

Dr. Crotwell had a nyel ogram done and di scovered a
ruptured disc at the C5-6 level. |In an attenpt to avoid
surgery, Dr. Crotwell referred Claimant to Dr. Lee Irvin for
pai n managenent and epidural injections. This being
unsuccessful, Claimnt received a second opinion from a
neurosurgeon, Dr. White, that surgery was necessary. On Mrch
10, 1994, before returning to work for Enployer, C ai mant
underwent neck surgery by neurosurgeon Dr. Quindlen. Dr
Qui ndl en renmoved a disc from Clai mtant’s neck on March 3, 1994,
and i nformed himhis neck would not be 100 percent nor mal
again. (Tr. 47, 89-90).

Dr. Crotwell then rel eased Cl ai mant on Septenber 19, 1994
to return to work for Enployer with certain restrictions, to
include limted tw sting, turning, stooping, bending and no
overhead work with a lifting restriction of 40-50 pounds.

Upon returning to work, Claimant net with his director, Roy
Par ker who stated Enployer was satisfied with Clainmnt’s work
performance and as long as Claimant continued to do his job
there would be no further problenms. (Tr. 48). Cl ai mant

wor ked overtinme hours both before and after his accident.
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(Tr. 87). He affirmed he worked “pretty regular” from 1994
until 1999 within his restrictions. (Tr. 90-91).

Cl ai mtant returned to work for Enployer under his
restrictions mssing only m nor periods of work. Upon his
return Cl ai mant worked the sane hours with the same job title
for the same salary. (EX-21, p. 26).

However, several years later, Dr. Crotwell again took
Cl ai mant off of work due to a “flare-up” of his neck and
shoul ders. Claimant did not recall any new injury or specific
i ncident that caused his condition to worsen. Dr. Crotwell,
using a treatnent course of medication and physical therapy
returned Claimant to work with changed restrictions. (Tr. 49-
50; EX-21, 28).

I n or around 1999, Claimant was again taken off of work
due to pain in his neck, back and shoulders. There was no new
i ncident that occurred which caused his increased |evel of
pain. Dr. Crotwell again changed Claimant’s restrictions to
no clinbing, no | adders, no stairs and no lifting nore than
10- 15 pounds. (Tr. 50).

His | ast day of work for Enployer was on Septenber 20,
1999. (Tr. 91-92). dCaimant nmet with Enployer’s
representative Melinda Wley, who informed himthey would be
unable to put himback to work at that time. About a nonth
later, Ms. Wley informed Clai mant that Enployer did not have
any jobs for himwthin his restrictions. (Tr. 51).

Enmpl oyer’s exhibit 15, a docunent entitled Ingalls Return
to Work Program signed by M. Wiitney, the director of
Cl ai mant’ s departnent, was conpleted on October 25, 1999 which
noted Cl ai mant “Cannot work with restrictions.” (EX-15, p.
11). Claimant filled out a work request form asking for any
position Enpl oyer may have available within his restrictions.
(Tr. 52). Despite his request for any available position in
any departnment, Claimnt has not been offered a position since
his meeting with Ms. Wley. (Tr. 52, 110).

Cl ai mant has since undergone surgery on his left wist
for carpal tunnel performed by Dr. Crotwell. Prior to
surgery, in October 1999 an EM&E NCV study was done. (Tr. 92).
According to Dr. Crotwell, this surgery, which was paid for by
Enpl oyer, was related to Claimant’s work injury. (Tr. 93).
The surgery was an inprovenent but Claimnt still has problens
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with nunmbness and his grip in his left hand. (Tr. 53-54).
Clai mant did not recall being released at MM from his carpa
tunnel synptonms in October 2000. (Tr. 93).

I n March 2000, Cl ai mant underwent another EM& NCV st udy
regardi ng problems with his el bow He was diagnosed with a
ul nar or tardy ulnar nerve problem Dr. Ferrante opined
surgery was necessary and Enpl oyer paid for the surgery. (Tr.
93-94). Claimant affirmed Dr. Crotwell perforned a surgica
nerve transfer on Claimnt’s el bow on March 16, 2001.
Cl ai mvant stated the surgeries on his left arm have alleviated
sone of his pain and all owed himsone use of his arm but he
still has problens using the armfor any period of time. (Tr.
54-55, 94). C aimant was unsure of the date he was rel eased
at MM from his el bow condition but, on cross-exam nation,
stated it could have been June 26, 2001. (Tr. 94-95).

Cl ai mnt has carpal tunnel in his right hand which causes
his fingers to go to sleep, but will not have surgery on his
ri ght hand unl ess absol utely necessary. Clainmant testified he
has difficulty holding things in his left hand before it
becomes nunmb. (Tr. 54-55).

Claimant is presently on nunmerous nedications for both
his neck and arm conditions. His neck novenent is |imted and
pai nful when turning his head fromside to side and he cannot
| ook upward. He currently is experiencing nunbness in three
fingers on his right hand. Claimnt described the condition
of his left armto be “nmessed-up.” He conpl ai ned of |ack of
feeling, nunbness and it feeling cold. (Tr. 61-62).

Claimant is licensed to drive a vehicle, however has had
difficulties doing so due to his injuries. He has problens
gripping the steering wheel with either of his hands for any
di stance and cannot back up a vehicle due to his inability to
turn and | ook behind him He has difficulty turning to see
traffic in other |anes. Claimant testified he could not
drive nore than a few mles safely. He relies on his famly
to do nost of the driving. (Tr. 65-66). He testified he
could not drive fromhis home to Mobile on a regul ar basis.

Cl ai mant has not asked for, nor received any, driving
restrictions fromhis doctor. (Tr. 96).

Clai mtant stated, he is still on a restricted work status
according to Dr. Crotwell. This included a 10 to 15 pound
[ifting limt, no overhead work, no clinbing, no |adders, no
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crawling, no stooping, limted tw sting, turning and bendi ng.
Moreover, Claimant is restricted fromusing vibrating tools
with his hands and perform ng tasks requiring repetitive
nmovement. (Tr. 67).

Enpl oyer’ s adjuster, F. A Richard, furnished Cl ai mant
with a list of possible alternative enploynent opportunities
prepared by Barry Murphy, a vocational consultant.

Addi tionally, Claimnt spoke with M. Rick Jones an enpl oyee
at La Force Shipyard as well as an enpl oyee of anot her

shi pyard in Coden, both of whom did not feel Claimnt would be
able to physically performany of the duties necessary for

enmpl oyment. (Tr. 111-112; EX-21, p. 39). Claimnt has not
contacted any actual enployers on his own, however has

fol |l owed-up on sonme, but not all, of the jobs provided by

Enpl oyer’ s adjuster with no success. (Tr. 68-69, 95-96).

According to the enployers, both of the exterm nator
positions on the |ist required sone degree of clinbing and
crawl i ng which Clai mant was unable to do. (Tr. 68-69).

Cl ai mant was told one of the security guard jobs had a
GED or high school diploma requirenment. He was unaware of the
educati onal or physical requirement of the other security jobs
on the list. (Tr. 69-70). However, in his deposition,
Cl ai mnt stated he had refused to fill out an application for
the NYCO Security job because of the jobs requirenment that he
woul d have to shave his nustache. (EX-21, p. 46).

Bl ockbuster Video took Clainmant’s application and told
hi mthey would be in touch. Additionally, Claimant filled out
an application at Jaguar dry cleaners. The job entailed
driving a truck which Clai mant expl ai ned he could not do, but
he filled out the application anyway. (Tr. 70; EX-21, p. 41).

M. Sanders, a vocational specialist with Enployer, net
with Claimant. M. Sanders sent hima letter identifying
ot her jobs Cl aimant should seek and filed a report on January
25, 2001 which Claimnt did not receive. (Tr. 113). Cl ai mant
could not recall specifically if Dr. Crotwell had himoff or
on work, but believed he was off work, at the tinme he received
M. Sanders’ letter. (Tr. 71-72). One of the jobs on the
list was a parking |lot attendant in downtown Mbile. Claimnt
testified he would not be able to safely drive from his hone
to downtown on a daily basis and he would not feel confortable
noving cars with the difficulty he now has driving.
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Furthernore, the job description required picking up trash
whi ch Cl ai mant woul d be unable to do if it neant bending and
st oopi ng consistently throughout the day. (Tr. 72-74).

Anot her job on the list was at the Mobile Airport.
Claimant testified he was unable to drive safely on a regul ar
basis fromhis hone to the airport. Moreover, this job would
require the enployee to use a cash register or conputer al
day. According to Claimant, this would not fall under the
prescribed restrictions placed on himby Dr. Crotwell
concerning repetitive nmovenment. The job would also entail
driving a golf cart throughout the airport which Cl ainmnt did
not believe he could do adequately. (Tr. 75-76).

A job driving enployees around in a shuttle bus was
identified by M. Sanders for Clainmnt. However, Cl ai mant
bel i eved driving a bus would be nore difficult for himto do
than driving a car. (Tr. 77-78). Claimnt testified if a job
was identified he could performhe would be working. (Tr.
115).

Claimant’s last visit to Dr. Crotwell was two or three
weeks prior to the hearing. At that time Cl ai mant was not
made aware of any changes in his work restrictions.
Additionally, his nedication was not changed, however the
prescriptions that were expired were renewed and refills were
provided. (Tr. 79-80).

The Medi cal Evidence
Enpl oyer’s Infirmary Records

Enpl oyer’s infirmary records note Clai mant suffered a
injury on July 7, 1993 when an hatch fell on top of his hard
hat “jamm ng his neck.” There seened to be no direct contact
bet ween the hatch and Cl ai mant’ s head, however, the inpact did
break Cl aimant’s hard hat. Cl ai mant conpl ai ned of neck pain.
Range of notion tests were perforned. Tenderness of the
cervical spine was noted but reflexes and grip strength were
normal. An x-ray of the cervical spine was taken and no
abnormalities discovered. Cl aimnt was gi ven Soma and
| buprof en for pain.

On July 8, 1993, Claimant was returned to work with
certain work restrictions. The restrictions included no
over head work and no lifting over 20 pounds.
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On July 13, 1993, Claimant conpleted a choice of
physician formin favor of Dr. Crotwell. (EX-15, p. 1; EX-4).
Claimant returned to the infirmary on July 15, 1993
conpl ai ni ng of increased pain noving to his shoulders. The
pain was worse on the left but had bilateral trigger points in
the “upper trapegine (sic) nmuscles.” (EX-15, p. 2).

From t he period of Novenmber 3 to Novenmber 20, 1994,
Enpl oyer was unable to place Claimnt in an enpl oynent
position neeting his work restriction requirenents. Those
requi renments included: No lifting greater than 25-30 pounds,
no overhead work and |imted stooping, bending or tw sting.
(EX-15, p. 6).

On COctober 25, 1999, Enpl oyer was unable to find a
position for Claimant within his current work restrictions.
At that time Claimant’s restrictions included no clinmbing
| adders or stairs and no lifting nore than 15 pounds. (EX-15,
p. 11).

On Decenber 3, 1999, Claimnt was informed that Enployer
could not place himin a job satisfying his work limtations
whi ch then included no sweeping, no torquing notions of the
neck and no lifting over 15 pounds. (EX-15, p. 12).

Agai n on Decenber 13, 2000, Enployer was unable to find a
position for Clainmant that nmet his limted work capabilities.
Claimant’s work restrictions then included no crawing or
squatting, no work over chest high, no bending/tw sting or
torquing, no lifting greater than 10-12 pounds, no repetitive
novenments, no vibratory actions, and work at the very light to
sedentary | evels only.

Dr. Wlliam Crotwell, 111,

On July 16, 1993, C aimant was exani ned by Dr. Crotwell,
his choice of physician, for the first time. (EX-4). He
conpl ai ned of a head and neck injury which resulted from him
bei ng struck on the top of the head by a hatch wei ghi ng
approxi mately 100 pounds. He was placed on |ight work by
Enpl oyer’s infirmary, however reported he could no | onger
handl e |ight duty.

X-rays showed a “straightening of the |lunbar spine” wth
no major fractures or dislocations. Dr. Crotwell put Claimnt
in a soft collar. Soma and Voltaren were prescribed and
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Cl ai mnant was taken off-work for ten days and placed in
physi cal therapy before his next evaluation. Dr. Crotwell’s
di agnosis was a severe cervical strain. (EX-16, p. 1).

Cl ai mant remai ned off work and visited Dr. Crotwell
periodically from August 16, 1993 to Novenmber 11, 1993. There
was a gradual inprovenent noted to 80 or 90% on October 22,
1993. (EX-16, p. 5). During this tinme, Claimnt was treated
regularly by Cherry Purvis, RPT, wth physical therapy and
progress was observed. (EX-16, pp. 8-9). Dr. Crotwell opined
Cl ai mnt reached MM on Cctober 25, 1993 and he was allowed to
return to his regular duties. Dr. Crotwell further opined
Cl ai mant had no permanent inpairnment as a result of his July
7, 1993 work-injury. (EX-16, pp. 11-12).

However, on Novenber 11, 1993, Claimant returned to Dr.
Crotwell who found a severe flare-up of Claimant’s neck with
severe spasns and constricted notion |less than 50% Dr.
Crotwell opined Claimant’s condition was a recurrent cervical
strain. He ordered an MRI, continued Claimnt’s medication,

i ncluding Vicodin, prescribed two weeks of physical therapy
and took himoff work for an additional 2 weeks. (EX-16, p.
5). The MRl perfornmed on Novenber 11, 1993 by Dr. Stephen
Munder| oh showed a noderately |l arge central disc herniation at
the C5-6 level. (EX-16, p. 16).

Cl ai mnant was returned to physical therapy where Cherry
Purvis instituted a short-term 6 week goal oriented program
and a 12 week | ong-term goal orientated program (EX-16, p.
13). He received physical therapy regularly from Novenber 16,
1993 to January 10, 1994. Treatnent consisted of noist heat,
ul trasound, nmassage and other stinulation. Throughout
treatment Cl ai mant conpl ai ned of an increase in pain radiating
to his bilateral upper extremties especially on the left.

Mar ked spasm and a decreased ability to nove his shoul ders and
head were noted. (EX-16, pp. 14-15).

Dr. Crotwell exam ned Cl ai mant on numerous occasions from
Novenmber 29, 1993 to January 25, 1994 and finally admtted
Claimant to Springhill Menorial Hospital on January 26, 1994
for a thorough work-up. After an exam nation and consultation
with Dr. White, Claimant was diagnosed with Cervical Disc
Syndrome and an anterior cervical disketony was recomended
with a referral to Dr. Quindlen to determne if surgery was
necessary. (EX-16, pp. 18, 23-24).
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Cl ai mant received a cervical epidural steroid injection
fromDr. R Lee Irvin on Decenmber 13, 1993, but only had a 20-
30 percent inprovenent. (EX-16, pp. 18-20). He underwent a
cervical anterior discectony by Dr. Quindlen on March 10,
1994, however, Claimant thereafter devel oped chronic
difficulties. (EX-16, p. 25). Dr. Crotwell returned C ai mant
to work on October 4, 1994 with restrictions of no lifting
greater than 20 pounds overhead and 50 pounds bel ow t he
shoul der. His restrictions were nodified to no overhead work
and reduced his lifting capacity to 25-30 pounds.

Addi tionally, no excessive tw sting, bending, or stooping was
al l owed. (EX-16, pp. 29-30).

According to Dr. Crotwell, Claimnt reached MM on May 8,
1995. An MRI performed by Dr. Munderloh on March 3, 1995
showed “no recurrent or residual disc” at C5-6 post-surgery.
(EX-16, pp. 30-31).

Dr. Crotwell continued to treat Cl aimnt for increased
pain in his neck. On May 10, 1996, Clainmant’s work
restrictions were again changed to lower his |ifting maxi mum
to 10-15 pounds and precluded clinmbing or using stairs and no
sweeping. (EX-16, p. 36). Claimnt was again referred to
physi cal therapy where he experienced pain and spasm
Stiffness and major flare-ups were noted on July 25, 1996, but
i mprovenment was indicated on August 22, 1996 when he was
rel eased to return to work within his restrictions. ( EX- 16,
pp. 32-35). Nonethel ess, Claimnt was again renmoved from work
on August 15, 1997 due to his neck pain and spasm and again
returned to physical therapy. On August 29, 1997, Cl ai mant
showed i nprovenent with therapy, but remained off work with an
expected return to work date of Septenmber 15, 1997. (EX-16,
pp. 51-52).

Periodic treatnment by Dr. Crotwell continued until
Septenber 21, 1999 when Cl ai mant was again taken off work for
an undeterm ned anmount of tinme. (EX-16, pp. 64-69). On
Oct ober 11, 1999, Dr. Crotwell found Claimnt to be suffering
from post-operative degenerative cervical disc disease and
bil ateral antecubital fossa pain in Claimant’s bilatera
extremties and a lesion of the spinal cord, probable
saryngonyelia. (EX-16, p. 68). The MRl of the cervical spine
on October 7, 1999 showed a central cord | esion extending from
the | ower cervical spine to the md-thoracic region likely
bei ng syringonyelia. (EX-16, pp. 70-71). The MRl of the
t horacic spine on October 15, 1999 showed a syrinx of the



-13-

thoracic cord fromthe C7-T1 level to T7, but no evidence of
any neopl asm associated with the syrinx. (EX-16, p. 73).

After EMG NCV tests on Claimant’s extrem ties, Dr.
Crotwel |l concluded Cl ai mant was suffering from bil ateral
carpal tunnel syndrome which was worse on the |left side. (EX-
16, pp. 74-79). In a workman’s conpensati on assessnent on
Oct ober 21, 1999, Dr. Crotwell reiterated Claimnt’s
restrictions of 10-15 pounds lifting, no stairs and no
climbing and returned himto full work status effective
Cct ober 25, 1999. (EX-16, p. 80). However, in a simlar
docunent dated Novenber 4, 1999, Dr. Crotwell limted
Claimant’s return to work on October 25, 1999 to light duty
and restricted himfrom doi ng any sweeping or torquing
motions with his neck. (EX-16, p. 81).

On May 26, 2000, Claimant returned to Dr. Crotwell with
conplaints of his armand hand tingling and waking himup with
nunbness. Dr. Crotwell diagnosed carpal tunnel syndrone |eft.
(EX-16, p. 82). Dr. Crotwell opined that Claimnt’s work
injury of July 7, 1993, aggravated his carpal tunnel syndrone
fromrepetitive work. (EX-16, p. 82).

On July 3, 2000, Claimnt underwent carpal tunnel
rel ease. (EX-16, p. 87). Initially, post-operative
exam nati ons were positive, however, on August 25, 2000,
Cl ai mnant was experiencing a | ot of soreness, redness, sone
swel Il ing and decreased ROM Dr. Crotwell prescribed
Neurontin, began three weeks of therapy and fit himfor padded
gl oves to help himwhen he returned to work. (EX-16, pp. 87-
91). Dr. Crotwell opined that Clainmant reached MM for the
carpal tunnel condition as of October 2, 2000 and returned him
to work with his previous restrictions. (EX-16, p. 92).

On Novenber 28, 2000, Dr. Charles E. Hall perfornmed
EM&E nerve conduction velocity studies on Claimant. He found
m | d ul nar neuropathy in the upper left extremty with slow ng
seen distal to the el bow segnment but no active axonal
i nvol venent. There was m | d ul nar neuropathy in the upper
right extremty but no neuropathy seen in the el bow segnent.
Additionally, there was bilateral carpal tunnel wth
rei nnervation graded as noderate on the |eft and noderate to
severe on the right. According to Dr. Hall, there was no
radi cul opat hy or peripheral neuropathy. (EX-16, pp. 94-95).
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On Decenber 7, 2000, Dr. Crotwell diagnosed Claimnt wth
tardy ul nar nerve syndrome, however, did not determ ne surgery
woul d be beneficial. Dr. Crotwell re-defined Claimnt’s work
restrictions to 10-12 weight limt, no lifting over abdon nal
area, no clinbing, bending, tw sting, stooping, craw ing,
repetitive work or vibratory actions. He could performvery
light to sedentary work only. (EX-16, pp. 96-98).

On January 16, 2001, Clainmnt was taken off work for four
weeks because of his tardy ul nar nerve syndrone. (EX-16, p.
100). On January 19, 2001, Dr. Crotwell explained Claimnt’s
restrictions and limtations opining that if “job descriptions
fit these restrictions . . . then [Claimnt] possibly could do
these. If it doesn’t, then he cannot do it.” (EX-16, p
102). On February 13, 2001, Clainmant reported that his left
el bow was “bot hering himsevere with radi ati on down the arm”
wi th nunmbness over the fourth and fifth fingers. A cortisone
i njection was provided and surgery was schedul ed for an ul nar
nerve transposition. (EX-16, p. 104).

On March 16, 2001, Cl ai mant underwent an anteri or
transl ocation of the ulnar nerve deep to the nuscle nass and
an application of a long armsplint performed by Dr. Crotwell.
As part of the post-operative recovery, Clainmant was
instructed to lift nothing heavier than a fork, pencil or
t el ephone. (EX-16, pp. 107-109).

Cl ai mant recei ved physical therapy, nedication and was
returned to his regular light duty with the same restrictions
on June 25, 2001. According to Dr. Crotwell, Claimnt reached
MM on June 26, 2001. On June 27, 2001, Dr. Crotwell, based
on AMA gui del i nes concl uded Clai mant had a 10% i npai r ment of
the upper extremty and a 6% i npai rnment of the person as a
whol e. (EX-16, pp. 113-117).

Dr. Eugene A. Quindl en

Cl ai mvant was first seen by Dr. Quindlen, a neurosurgeon,
on February 2, 1994 based on a referral by Dr. Crotwell. He
conpl ai ned of pain in his neck, left shoulder and left arm
After exam nation, Dr. Quindlen opined Clainmnt was suffering
froma central to left herniated nucl eus pul posus at the C5-6
level with distortion of the thecal sac. A cervical
di scectony was reconmmended as being the nost effective method
of treatnment at that time. (EX-17, p. 1).
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An anterior cervical discectonmy at the C5-6 | evel was
performed by Dr. Quindlen on March 3, 1994. Cl ai mant
initially reported inprovenent post-surgery. Clainmant was
instructed not to work and only drive short distances. (EX-
17, pp. 2-5).

On Septenber 19, 1994, Dr. Quindlen released Claimant at
MM . Clainmant had a 5% i npai rment of the whol e body and was
restricted fromlifting 20 pounds overhead for over 20 m nutes
and 50 pounds bel ow shoul der | evel. However, Dr. Quindlen
opi ned Claimant could return to his regular duties as a
insulation installer. (EX-17, pp. 6-7).

Dr. Mark Ferrante

At the request of Carrier, Dr. Ferrante, a board-
certified neurol ogist, exam ned Clai mant on January 20, 2001
for a second opinion evaluation. Dr. Ferrante received and
di scussed the nedical records of Ingall’s Infirmary, Dr.
Crotwell, Dr. Irvin and Dr. Quindlen. (EX-18, pp. 1-4).

Cl ai mant reported no neck pain at rest but attenpts to
extend, rotate and flex the neck caused pain. He also
reported episodic right hand tingling and driving nore than 15
m nutes causes right hand tingling. (EX-17, p. 3).

After conducting an EMG Dr. Ferrante opined that
Claimant had mld to noderate right carpal tunnel syndrone for
whi ch he recommended a neutral splint and over-the-counter
medi cati on because Claimant’s synptons were worse on the |eft
and any extensive treatment of the right would | eave himw th
significantly limted hand functions. (EX-18, p. 4).

Dr. Ferrante noted |l eft median neuropathy which is
rei nnervation as a synptom of carpal tunnel rel ease.
Claimant’s condition could be reflective of conplete or
partial recovery which could only be determ ned by a
conpari son between pre and post-operative capabilities or a
re-eval uation of the nerves after six nmonths. (1d.).

Cl ai mvant suffered froma left ulnar nerve irritation with
no noti ceabl e neuropathy for which conservative treatnent was
recommended. However, Dr. Ferrante found Claimant to have
synptons consistent with a cervical whiplash injury including
left and right suboccipital neck tenderness and m d-cervica
tenderness on the left. C aimnt had not yet reached MM but
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Dr. Ferrante felt much of his abilities would return after
carpal tunnel release. (EX-18, p. 5).

Finally, Dr. Ferrante found Cl ai mant to have post-
traumatic syringonyelia extending fromthe C7 |level to the T7
| evel of which the npbst common presenting synptomis pain. No
treatment was proscribed at that time, but the condition was
determ ned to possibly be a source of Claimant’s pain. (EX-
18, p. 6).

The Vocati onal Evi dence

Nor man Cowart

M. Cowart is a vocational rehabilitation counselor with
a graduate degree in psychology and counseling fromBall State
Uni versity and postgraduate work in vocational rehabilitation.
He has been working in the private sector since 1990 and has
had his own practice since 1994. M. Cowart is a |icensed
pr of essi onal counselor in Alabama and a nationally certified
rehabilitation counselor. (Tr. 117-118).

On January 19, 2000, M. Cowart met with Claimnt to
gat her information from hi mand exam ne his records.
Claimant’s medical difficulties, being out of work and daily
activities were discussed. M. Cowart used Claimnt’'s age,
educati on and past relevant work history to eval uate
Cl ai mant’ s vocational potential. (Tr. 118-119; See CX-1).

M. Cowart discovered Claimant had conpleted the 8'" grade
and his relevant work history of the last 15 years was as a
joiner/insulator. Fifteen years is the standard tine period
used in the vocational industry because skills are typically
deemed nontransferable after tinme. Joiner and insul ation work
is skilled I abor and categorized as heavy work. No activities
of this type of enploynment transfer into sedentary or very
light enploynent. (Tr. 120).

Cl ai mrant was adm ni stered a w de-range achi evenent test
to determne his intellectual abilities regarding letters,
words and nunmbers. According to M. Cowart’s exan nati on,

Cl ai mant coul d recognize letters and wite words from
dictation at the 7'" grade level. He could count, read
nunbers, and solve oral problens at the 6'" grade |evel and
coul d recogni ze and pronounce words out of context at the 5th
grade level. (Tr. 121-122; CX-1, pp. 4-5).
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Regardi ng his physical condition, Claimnt informed M.
Cowart he could only sit, stand or walk for less than an hour
at a time. During an 8-hour period, he can rotate sitting,
standi ng or wal king for about 4 hours. He spends |ess than
one hour a day reclining because of pain. He could
occasionally lift up to 10 pounds, but did not feel he could
clinmb, stoop, kneel, crouch, crawm or reach overhead.

Cl ai mant clainmed to have trouble with fine and gross
mani pul ation with his left hand. He has difficulty with push
and pull armcontrols, could drive for |less than an hour and
could not performrepetitive actions with either hand. (Tr.
122).

M. Cowart testified Dr. Crotwell’s nedical records
include restrictions on Clainmant’s enployability. However,
M. Cowart has not reviewed the records of Drs. Quindlen or
Ferrante. (Tr. 123, 155-156). According to Dr. Crotwell’s
reports, Claimant should lift no nore than 10 to 12 pounds
with nothing over chest |evel, no bending, squatting,
twisting, torquing, crawming or repetitive novenent. Cl ai mant
shoul d avoid vibratory action and performonly very light to
sedentary work. Additionally, a restriction on repetitive
nmotions for his hands and wists was identified. (Tr. 123;
EX-16, p. 97). Repetitive action is defined as nore than
occasional. It is either frequent or constant; approxi mately
33 percent of the work day. (Tr. 167).

M. Cowart further explained Dr. Crotwell’s nedical
record, specifically a worker’s conpensati on assessnent and
chart, detailing why sone of Claimant’s restrictions were
necessary. According to the chart note dated January 19,
2001, Claimant was unable to exceed his lifting requirenment or
performthe restricted activities to avoid severe neck
twi sting or torquing. Moreover, vibratory tools could
adversely affect the ulnar nerve in his hands. On Novenber 7,
2001, Dr. Crotwell devel oped his nobst recent chart note which
in M. Cowart’s opinion did not change Cl ai mant’ s di agnosi s or
restrictions. (Tr. 125-126).

According to M. Cowart’s testinmony, Claimnt’s
medi cati on could be an obstacle to his finding enploynment.
Claimant is currently taking Neurontin, Celebrex, Parafon
Forte and Lortab. Lortab is a narcotic pain nedication.
Enpl oyers requiring a urine test may not enploy a person
testing positive for Lortab. However, Claimnt testified he
takes Lortab infrequently and usually at night. (Tr. 126-
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129) .

In M. Cowart’s opinion it is unlikely Claimnt would be
able to find satisfactory enploynment. Due to his physical
restrictions, Claimant is limted to nmainly sedentary work
whi ch requires the enployee to work with his mnd. There are
few such positions for a person with Claimnt’s 8'" grade
educati onal background. Additionally, those sedentary jobs
that may fit into Claimant’s physical and educati onal
restrictions typically require repetitive nmovenent of the
hands or torquing of the neck. These jobs would include work
as adm ni strative support, assenblers, |abors, freight and
stock material handl ers, hand packagers, a driver, production
i nspector, printing machi ne operator, nessenger, Sew ng
machi ne operator, a grocery clerk, graders and sorters,
slicers and cutters. M. Cowart explained these jobs,
including a ticket taker in a parking garage, involve the type
of hand use proscribed by Claimant’s restrictions. (Tr. 131-
132). No enployer would hire Claimant to drive because of his
neck nmovenent limtations. (Tr. 133).

M. Cowart exam ned M. Sander’s vocational reports and
concluded the jobs on the list provided to Claimnt would not
be suitable enploynent. M. Cowart stated Clai mant was
physically unable to take a parking attendant job. A job in
downt own Mobil e woul d exceed the distance in which Claimnt
could commute safely each day. Moreover, Clainmant would use
nearly 40 percent of his incone in standard costs for the trip
as determ ned by the governnment making it economcally
i nfeasible. Furthernore, the job in question required the
enpl oyee to spend approxi mately 50 percent of each hour on his
feet, sweeping and picking up trash which would be beyond the
scope of Claimant’s capabilities according to Dr. Crotwell’s
restrictions. (Tr. 133-137).

Regardi ng the job at the parking garage at Mobile
airport, M. Cowart did not feel he could ethically recomend
Cl ai mnt for enployment. Hi s decision was based on Claimnt’s
inability to take tickets, exchange noney, keep the parking
| ot clean and drive a golf cart when necessary. (Tr. 138-
139) .

The other jobs on M. Sanders’ |ist were security
positions which M. Cowart explained that in the Mbile,
Al abama | ocal e, enployers typically require a GED or high
school degree. On cross-exam nation, he admtted certain
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conpani es such as Swetman and Magnolia may be willing to
interview an applicant who does not have a high school
equi val ence. (Tr. 141, 165). However, their physical

requi renments were consistent with other guard service
conpanies. M. Cowart reviewed the hiring policies of and was
aware of enploynment practices of nunerous security conpanies
in the area such as Pinkerton Security and Vinson Guard
Services. (See CX-2, pp. 1-2; CX-3, pp. 1-4). He found many
of the jobs required standing or driving for nmuch of a 12-hour
shift. Additionally, stooping, bending, lifting, squatting or
clinmbing stairs and | adders were often required. (Tr. 140-
143). He opined Cl ai mant could not performthe physical tasks
required by Pinkerton Security. (Tr. 145).

M. Cowart stated he knew of one security conpany,
Eagl e Security, which nay accommmpdate an enpl oyee with
limtations. All of the conpanies identified were subject to
the Americans with Disabilities Act because they enploy nore
than 15 people. M. Cowart never took Claimnt to Eagle
Security or anywhere else in an attenpt to obtain enpl oynent.

On cross-exam nation, M. Cowart affirnmed that
exertionally Claimant has the capability of perform ng |ess
than the full range of light and sedentary categories of work.
(Tr. 158; CX-1, p. 5. Caimnt can do |ight work which does
not require lifting, such as an assenbl er position, but
because he cannot performrepetitive hand actions he cannot
performany light jobs. (Tr. 159). M. Cowart opined
Claimant is |limted to benevol ent or sheltered enpl oynent.
(Tr. 163).

M. Cowart testified notivation was a key factor in
obt ai ni ng enpl oynent, however in his opinion notivation was
not the critical factor for Claimant not obtaining suitable
enpl oyment. In this case, the critical factor in Claimnt not
| ooking for work is the strict limtations placed on Cl ai mant
by his doctor coupled with Claimant’s |imted know edge of the
enpl oyment world resulting in a belief that no one would hire
him (Tr. 168-170). Further, considering his education, age
and physical restrictions, M. Cowart could not think of any
j ob opportunities for which he could ethically recomend
Claimant. (Tr. 171).
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Joe H. Wal ker, C. R C.

M. Wl ker was appointed by the U S. Departnent of |abor
to assist in the process of returning Claimant to re-
enpl oynent with Enployer. (EX-19, p. 1).

According to M. Wal ker’s report dated Novenber 25, 1994,
Cl ai mant was released to return to work on October 4, 1994 and
had been receiving workers’ conpensation benefits in the
amount of $363.70 per week since his injury on July 7, 1993.
Cl ai mant had been accepted by Enployer’s Return to Work
Comm ttee and was expected back at work on October 27, 1994.
On that date, Claimant fulfilled the necessary requirenments to
begin work and actually performed his restricted duties on
Oct ober 28, 1994. (EX-19, p. 4).

On Novenber 1, 1994, Claimnt reported the departnent of
personnel had satisfactorily worked with himon his
restrictions and he coul d adequately perform his new duti es.
M. Wal ker net with Claimnt’s supervisor to explain
Claimant’s limtations. He was assured all work assignnents
would fit Claimant’s capabilities. M. Walker also nmet with
Cl ai mant and di scovered Clai mant’s work experience over the
past 2 days did fall within his restrictions. (EX-19, pp. 5-
6) .

After working on Novenber 1 and 2, 1994, Cl ai mant
reported symptons to his supervisor and cl ocked out early on
Novenmber 2, 1994 because he could not “put his tools up.” On
Novenmber 4, 1994, M. Wil ker contacted Claimant to di scuss Dr.
Crotwel |’ s exam nation the previous day. According to
Claimant, Dr. Crotwell had nmodified his restrictions.

Cl ai mrant had passed those new restrictions on to Ms. Melinda
Wley, Wrrk Restriction Coordinator for Enployer to be
reviewed by the departnent of personnel. Any return to work
was contingent on a determnation that suitable alternative
enpl oynent was avail abl e. (EX-19, pp. 7-8).

On Novenber 10, 1994, Claimant’s suppl enental work
restrictions were received and reviewed by the Return to Wrk
Commttee and the paint departnment personnel. Claimnt was
pl aced on a | eave of absence and his benefits reinstated
pendi ng a revi ew of possible placenent consistent with his
revised work restrictions. (EX-19, p. 9).
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Cl ai mant was re-instated by Enployer and returned to work
under his new restrictions on Novenber 21, 1994. M. Wal ker
met with Claimnt’s supervisor who was famliar with
Claimant’s new restrictions. Clainmnt conpl ai ned of synptons
occurring later in the shift the night before and difficulties
performng the “light, limted activity” he was asked to do.
Enpl oyer’ s supervisor reiterated his willingness to work with
Claimant within his restrictions. (EX-19, pp. 9-11).

On Novenber 28, 1994, M. Wl ker was informed by M.
Wl ey that Clai mant was experiencing disconfort to the degree
he felt it would be unlikely he could work an 8-hour shift.
Cl ai mant took vacation days on Decenber 1 and 2, 1994, but
returned to work on the follow ng Monday with no conpl aints.
Cl ai mtant’s work was described by his supervisor as “doing the
best that he could.” M. Wil ker received no further
conplaints regarding Claimant’s effort or attendance and
Cl ai mrant made no conpl ai nts concerning his work assignnments or
wages through Decenber 14, 1994. (EX-19, pp. 13-15).
Cl ai mant was exam ned by Dr. Crotwell on Decenber 15, 1994,
but no changes in his work status or restrictions occurred.

Tommy Sanders, C. R C.

M. Sanders is a certified rehabilitation counselor with
a B.A. and a Master’s degree from M ssissippi State
University. (EX-20, p. 1). On Novenber 13, 2000, at
Enpl oyer’ s request, M. Sanders interviewed Claimant to
determ ne his enployability. According to M. Sanders,
Cl ai mant was cooperative and showed interest in obtaining work
within his restrictions. (EX-20, p. 3).

Cl ai mant reported he had conpleted the 9'" grade and was
capabl e of basic literary skills such as filling out job
applications and a witten drivers test. Clainmnt’s work
hi story consisted of a comrercial fisherman off and on for 30
years, a pipe-fitter and a joiner/insulator. Additionally,

Cl ai mant had served as a supply boat captain with a crew of up
to 10 men for approximtely a year. This job required using a
conpass, radar and navigational charts and paid up to $120.00
a day. (EX-20, p. 4).

Cl ai mant began his |l ast tenure of enploynment with
Empl oyer in 1986 and the | ast day he recalled working was in
Septenber 1999. His job title was joiner/insulator earning
approxi mately $14.00 per hour. (ld.).
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M. Sanders reviewed Claimant’s nmedi cal records dating
back to 1983 and discussed Claimnt’s nedical history with
him Both Claimant and M. Sanders felt confident Clainmant
could return to work within the latest set of restrictions
assigned by Claimant’s treating physician, Dr. Crotwell. (EX-
20, pp. 4-5).

However, Claimant conplained of pain in his left wist
and forearmas well as problenms with grasping. He further
noted nunmbness in his right hand when grasping a steering
wheel for 10-15 m nutes. Additionally, Claimnt reported
experiencing pain in his |ower back and right hip when
bending. Claimant is taking nedication for his synptons, but
was unaware of any side-effects the nedications may cause.

Clai mvant’ s work experience was categorized as light to
heavy physical activity within unskilled to skilled
classifications. He is capable of supervising the work of
ot hers, keeping records, blueprint reading and working to
preci se measurenments. M. Sanders opined with his current
restrictions, Claimnt could not performhis previous duties
for Enployer. However, M. Sanders further opined due to
Claimant’ s basic acadenmi c skills and ability to performlight
to sedentary work, it would be possible for Clainmant to
qualify for and retain enploynment at entry |level unskilled and
| omwer | evel sem -skilled jobs. (EX-20, p. 5).

A | abor market survey was conducted in the week of
November 27, 2000, in which certain possible enployers in the
Mobi |l e area were canvassed. M. Sanders identified the
foll owing job openings:

Maxx Q| was accepting applications for a fuel booth
attendant for the 3-11 p.m shift. This was a full-tine
position requiring either a high school education or reading
and witing skills and paying $5.60 an hour to start. The
enpl oyee would primarily work inside a booth operating a cash
regi ster, take paynents, make change and conplete a shift
report. There would be some sweeping and enptying of trash in
t he booth, however the enpl oyee would have the opportunity to
alternate between standing and sitting nost of the shift.
There woul d be occasional |ifting of 5 pounds and occasi onal
pushing or pulling of 2 pounds, occasional standing/walking
with frequent sitting/standing.
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Apcoa Parking was hiring for full and part-time airport
parking | ot attendants at $5.50 per hour. The duties were
simlar to the Maxx Q| opportunity, however, required the
enpl oyee to be available to work any shift either day or
night. Additionally, the job called for the enployee to drive
passengers to and fromthe airport on a golf cart.

Republic Parking had 2 openings for full-tinme booth
attendants starting at $5.25 an hour. |In addition to issuing
parking tags and collecting noney, the job required picking up
trash around the parking | ot and may include parking vehicles
dependi ng on the location. (EX-20, pp. 5-6).

M . Sanders conpiled a retroactive | abor market survey
regardi ng jobs avail able on or about October 2, 2000. He
found Vinson's Security hired 8 new security guards during
Oct ober at $5.15 per hour. NYCO Security hired 3-4 enpl oyees
during October at $5.75 per hour an Apcoa hired 3 people
during October at $5.50 per hour. (EX-20, p. 6).

M. Sanders was again contacted on January 18, 2001, to
conduct a hypothetical |abor market survey to deterni ne the
avai lability of enploynment for Claimant as of January 2000.
Prospective enpl oyers were asked to consider Clainmant’s age,
education, prior work history and nedical restrictions at that
time. The restrictions included no |ifting over 10 to 15
pounds, no sweeping and no torquing notions of the neck.

Pi nkerton’s Security advised it had an opening for full-
time work in Theodore, Alabama starting at $5.25 per hour. The
job entailed working out of a gate and nmaking 15 to 20 m nute
rounds each hour. A good faith effort to obtain a GED was a
requi rement for enploynent at Pinkerton’s.

NYCO Security identified a full-time job during January
2000, starting at $5.30 per hour. The job required good
public relations skills, lifting was negligible with frequent
sitting and occasional standi ng/wal king. (EX-20, p. 8).

In | ate January 2000, Anrerican Citadel was accepting
applications for a full-tinme gate guard position starting at
$7.00 per hour in Mdss Point, Mssissippi. The job at tines
could include walking up to five mles per day, required
mai nt enance of a | og book and conpl eti on of accident reports
when necessary. The enployee could alternate sitting,
standi ng and wal king with lifting ranging fromthree to five
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pounds. (EX-20, p. 9).

On August 1, 2001, M. Sanders created a follow up
hypot heti cal | abor market survey regarding Claimnt. Taken
into account was Dr. Crotwell’s | atest opinions concerning
Cl ai mnt’ s physical condition. Dr. Crotwell assigned Claimnt
a 10% inpairment to the upper extremty which translates to a
6% i npai rment of the entire person. Claimnt’s medication of
Lortab and Cel ebrex were continued but physical therapy was
termnated and a lifting restriction of 10 to 15 pounds, no
sweepi ng and no torquing notions of the neck were inplenmented.
(EX-20, p. 10).

Swet man Security was accepting applications for two to
four full-time gate guards with entry | evel wages of $5.78 per
hour. The job entailed checking delivery and visitor’s
credentials and maintaining a | og book. Additionally, there
woul d be Iimted wal king of 10 to 15 feet, occasional lifting
of two pounds and an ability to alternate sitting, standing
and wal ki ng.

NYCO Security was accepting applications for two 32-40
hour per week bus drivers starting at $7.11 per hour. Duties
i ncluded driving guests and enpl oyees around on conpany
property. The enployee would be driving for approximtely six
and one-half hours a day and would al so perform gate guard
duties. Additionally, the enpl oyee would be responsible for
reporting the condition of the bus and nay be required to
check oil, gas and tire pressure.

Apcoa Par ki ng had one parking | ot attendant/cashier
position for 20 to 30 hours a week at $5.50 per hour. |In
addition to the normal booth duties, such as using a conputer
keyboard, accepting paynents and maki ng change, this job
i ncluded transporti ng passengers around in a golf cart,
occasional lifting of two pounds and alternating sitting,
standi ng and wal king. (EX-20, p. 11).

Regar di ng jobs avail able on or about June 26, 2001,
Magnol i a Security sought to hire one full-tinme security guard
at an entry salary of $5.50 per hour. Apcoa had hired 4
peopl e since June 6, 2001; and Coastal Energy was accepting
applications for full and part-time fuel booth cashiers in
Jackson County, M ssissippi at $6.15 per hour.
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M . Sanders opined Clai mnt was capable of perform ng al
of the jobs |listed above and the job opportunities conforned
to the restrictions provided by Dr. Crotwell. (EX-20, pp. 11-
12).

A followup | abor market survey dated Novenber 9, 2001
identified the foll owi ng job opportunities:

On Oct ober 24, 2001, Suprene Security in Mobile, Alabam,
was accepting applications for one 35-40 hour per week
security guard with entry wages of $5.50 per hour. The job
entail ed checking customer’s bags and receipts as they left a
departnent store. WAl king throughout the store may be
requi red occasionally and days and hours of work may vary.
Lifting was negligible with occasional sitting/handling and
frequent standi ng/wal king. No torquing of the neck or
sweepi ng was required. (EX-20, p. 16).

On COctober 23, 2001, Republic Parking noted they had
hi red someone on Septenber 7, 2001 at $5.25 per hour for the
j ob previously discussed above.

Swet man Security indicated it was hiring two full-tine
gate guards at $5.78 per hour. The job was at an industri al
site logging visitors and deliveries in and out. Flexibility
as to shift availability was necessary. There was occasi onal
two-pound lifting, frequent sitting and occasi onal standing
and wal ki ng.

Finally, on October 16, 2001, Magnolia Security was
accepting applications for six part and full-tinme positions
rangi ng from $5.50 to $5.75 an hour. Jobs vary fromsite to
site and included either foot patrol, vehicle patrol, gate
patrol or sone conbination of foot and gate patrol. A police
background check and drug screening were required and the
enpl oyee nmust be available to work any shift. (EX-20, p. 17).

The Contentions of the Parties

Cl ai mant cont ends he has been unable to work at any
occupation since Septenber 21, 1999 due to increasing
difficulties with his injured neck and carpal tunnel syndrone.
Cl ai mvant’ s doctor took himoff work and has only agreed to
return himto work status under linmted conditions. Despite
Claimant’s willingness to return to work for Enployer,

Enpl oyer has not satisfactorily supplied adequate enpl oynment
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opportunities for Claimant that conformto his doctor’s
restrictions, including security guard positions enployed at
t he yard.

Cl ai mvant’ s physical restrictions [imt himto jobs
categorized as very light or sedentary. This, in conjunction
with Claimant’s age and |linmted educational background, make
finding outside suitable alternative enmploynent difficult.

Cl ai mant asserts light jobs are elimnated because they
require repetitive notion such as operating a cash register or
conput er termn nal

Cl ai mant avers job opportunities available to himinclude
tasks which fall outside his restrictions such as repetitive
notion, operating a cash register/conputer, and ticket taking.
Ot her jobs, such as security work or parking | ot attendant,
woul d not be satisfactory due to the educational requirenents
some conpani es have as well as the physical requirenments
Cl ai mant woul d be unable to neet.

Addi tionally, Claimnt contends he is currently on
numer ous medi cati ons which effect his nental awareness and
physical ability. Claimnt is not capable of perform ng any
j ob except perhaps for sheltered enploynent from a benevol ent
enpl oyer which under the statute he is not required to | ocate.
Therefore, Claimant is permanently totally disabl ed.

Cl ai mant asserts his date of MM is Septenber 21, 1994
according to his treating physician's records and he has only
gotten worse since that date. Therefore, his benefits in
ternms of cost of living adjustnents and just conpensation
shoul d be calculated fromthat date. Additionally, the
benefits received by Claimant as tenporary total should be
converted to permanently total for the proper tinme periods.

As for average weekly wage, Clainmant asserts the best way
for it to be calculated is by dividing his annually inconme by
52 weeks in a year and not enploy the Section 10(a) formul a
used by Enpl oyer.

Enpl oyer contends case law clearly permts Enployer to
determ ne average weekly wage in the way it has been
calculated and it should therefore stand at $545. 55.
Furthernmore, it is Enployer’s contention Clai mnt has
undergone two additional surgeries after the date of his MM
fromhis first neck surgery. Both subsequent surgeries were
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approved by Enployer and Cl ai mant has reached MM for both.
Therefore, Claimant’s true MM date should be regarded as June
26, 2001, the date fromwhich he was rel eased from his | ast
surgery and not the MM date for the first surgery C ai mant
under went .

Empl oyer argues Claimant’s restrictions as of Novenber,
2000 no | onger include sone of the nore restricted limtations
such as repetitive activities which indicates an inprovenent
in his condition and achi evenent of MM . Additionally, under
these new | ower restrictions, suitable alternative enpl oynent
has clearly been denonstrated. However, even under his old
restrictions Claimnt could adequately performthe duties of
several of the job openings provided to Cl ai mant by Enpl oyer.

Enmpl oyer bases its opinion on the reports of its
vocational experts and Claimant’s failure to diligently pursue
enpl oynment fromthe identified enployers.

I'V. DI SCUSSI ON

It has been consistently held that the Act nust be
construed liberally in favor of the Claimant. Voris v. EiKkel,
346 U. S. 328, 333 (1953); J. B. Vozzolo, Inc. v. Britton, 377
F.2d 144 (D.C. Cr. 1967). However, the United States Suprene
Court has determ ned that the “true-doubt” rule, which
resol ves factual doubt in favor of the Cl ai mant when the
evi dence is evenly bal anced, violates Section 7(c) of the
Adm nistrative Procedure Act, 5 U S.C. Section 556(d), which
specifies that the proponent of a rule or position has the
burden of proof and, thus, the burden of persuasion.

Director, ONCP v. Greenwich Collieries, 512 U S. 267 (1994),
aff’g. 990 F.2d 730 (3rd Cir. 1993).

In arriving at a decision in this matter, it is well-
settled that the finder of fact is entitled to determ ne the
credibility of witnesses, to weigh the evidence and draw his
own inferences therefrom and is not bound to accept the
opi nion or theory of any particular nmedi cal exam ners.
Duhagon v. Metropolitan Stevedore Conpany, 31 BRBS 98, 101
(1997); Avondal e Shipyards, Inc. v. Kennel, 914 F.2d 88, 91
(5th Cir. 1988); Atlantic Marine, Inc. and Hartford Accident &
| ndemmity Co. v. Bruce, 551 F.2d 898, 900 (5th Cir. 1981);
Bank v. Chicago Grain Trimrers Association, Inc., 390 U S
459, 467, reh’'g denied, 391 U S. 929 (1968).
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A. Nature and Extent of Claimant’s Disability

The parties stipulated, and | find, that Claimnt
suffered an injury on July 7, 1993, within the course and
scope of his enploynent with Enployer. Therefore, |I find and
conclude that Cl ai mant has sustained a conpensable injury
under the Act. However, the burden of proving the nature and
extent of his disability rests with Claimnt. Trask v.
Lockheed Shi pbuilding Construction Co., 17 BRBS 56, 59 (1980).

Disability is generally addressed in ternms of its nature
(permanent or tenporary) and its extent (total or partial).
The permanency of any disability is a nmedical rather than an
econom ¢ concept. Disability is defined under the Act as an
“incapacity to earn the wages which the enployee was receiving
at the time of injury in the same or any other enploynent.”

33 US.C. §8 902(10). Therefore, for a claimant to receive a
di sability award, an econom c | oss coupled with a physi cal
and/ or psychol ogi cal inpairment nust be shown. Sproull v.

St evedoring Servs. of Anerica, 25 BRBS 100, 110 (1991). Thus,
disability requires a causal connection between a worker’s
physical injury and his inability to obtain work. Under this
standard, a claimant may be found to have either suffered no

| oss, a total loss or a partial |oss of wage earning capacity.

Permanent disability is a disability that has continued
for a lengthy period of tinme and appears to be of l|asting or
i ndefinite duration, as distinguished fromone in which
recovery nerely awaits a normal healing period. MWAatson v.
Qulf Stevedore Corp., 400 F.2d 649, pet. for reh’ g denied sub
nom Young & Co. v. Shea, 404 F.2d 1059 (5th Cir. 1968) (per
curiam, cert. denied, 394 U S. 876 (1969); SGS Control
Services v. Director, OAMCP, 86 F.3d 438, 444 (5th Cir. 1996).
A claimant’s disability is permanent in nature if he has any
residual disability after reaching maxi mnum medi cal i nmprovenment
(MM ). Trask, 17 BRBS at 60. Any disability suffered by
Cl ai mant before reaching MM is considered tenporary in
nature. Berkstresser v. WAshington Metropolitan Area Transit
Aut hority, 16 BRBS 231 (1984); SGS Control Services v.
Director, OANCP, supra at 443.

The question of extent of disability is an econom c as
wel | as a nedical concept. Quick v. Martin, 397 F.2d 644
(D.C. Cir 1968); Eastern S.S. Lines v. Mnahan, 110 F.2d 840
(1st Cir. 1940); Rinaldi v. General Dynam cs Corporation, 25
BRBS 128, 131 (1991).
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To establish a prima facie case of total disability, the
cl ai mnt nust show that he is unable to return to his regul ar
or usual enploynment due to his work-related injury. Elliott
v. C & P Tel ephone Co., 16 BRBS 89 (1984); Harrison v. Todd
Paci fic Shipyards Corp., 21 BRBS 339 (1988); Louisiana
| nsurance Guaranty Association v. Abbott, 40 F.3d 122, 125
(5th Cir. 1994). A claimant’s present nedical restrictions
must be conpared with the specific requirements of his usual
or former enploynent to determ ne whether the claimis for
tenporary total or permanent total disability. Curit v. Bath
|ron Works Corp., 22 BRBS 100 (1988). Once the claimnt is
capabl e of perform ng his usual enploynment, he suffers no | oss
of wage earning capacity and is no |onger disabled under the
Act .

B. Maxi mrum Medi cal | nprovenent (MM)

The traditional nmethod for determ ning whether an injury
i's permanent or tenporary is the date of MM. See Turney V.
Bet hl ehem Steel Corp., 17 BRBS 232, 235 n.5 (1985); Trask v.
Lockheed Shi pbuilding Construction Co., supra; Stevens V.
Lockheed Shi pbuil di ng Conpany, 22 BRBS 155, 157 (1989). The
date of MM is a question of fact based upon the medi cal
evidence of record. Ballesteros v. Wllanette Western Corp.
20 BRBS 184, 186 (1988); WIlliams v. General Dynam cs Corp.,
10 BRBS 915 (1979).

An enpl oyee reaches MM when his condition becones
stabilized. Cherry v. Newport News Shipbuilding & Dry Dock
Co., 8 BRBS 857 (1978); Thonpson v. Quinton Enterprises, Ltd.,
14 BRBS 395, 401 (1981).

In the present matter, nature and extent of disability
and MM will be treated concurrently for purposes of
explication.

In ight of the testinonial and nedical evidence of
record, | find Claimnt was tenporarily and totally disabl ed
fromthe date of injury, July 7, 1993 to May 8, 19952 the

2Dr. Crotwell originally determ ned October 25, 1993 to
be Claimant’s date of MM with regards to his neck injury. He
returned Claimnt to his regular duties which he could not
perform and opi ned Cl ai mant had no pernmanent i npairnment.
However, due to obvi ous subsequent decline in Claimnt’s
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date he reached MM with regard to his neck injury.

From the date of MM on, any |loss of earning’s suffered
by Claimant with regard to his neck injury nmust be considered
to be a permanent disability. Dr. Crotwell opined during the
time Claimnt was taken off work due to his neck condition he
could clearly not performhis regular duties. Therefore,
under the Act, Claimnt was totally disabled. For the periods
Cl ai mant was off work fromthe date of his injury, July 7,
1993 to the date of MM, May 8, 1995, Claimant was entitled to
conpensation for a tenporary total disability. These dates
are set out in the parties’ stipulations and were not
contested at the hearing. (JX-1). Any tinme Cl aimnt was
taken off work during these dates nmust be considered a result
of Claimant’s work injury to his neck. Since Cl aimant had
al ready reached MM for his neck injury he would be entitled
to conpensation for permanent total disability in the absence
of a show ng of suitable alternative enpl oynent.

Cl ai nant was first diagnosed regarding his other
synptonms, such as bilateral antecubital fossa pain and car pal
tunnel syndronme, on Cctober 11, 1999. Claimnt asserts these
conditions are a direct result of or were aggravated by his
work injury on July 7, 1993. Enployer has offered no
evi dence, medical or otherwise, to contradict this assertion.
| find these synptons to be separate, although work-rel ated,

i njuries.

On COctober 11, 1999, new injuries were diagnosed.
According to his physician, Cl aimnt reached MM w th regards
to his carpal tunnel syndrome on October 2, 2000. Therefore,
for the time Claimant was off work from October 11, 1999 to
Cct ober 2, 2000 Clai mant continued to be permanently, rather
than tenporarily, totally disabled. Subsequently, Claimnt
underwent an anterior translocation on March 16, 2001, from
whi ch he reached MM on June 26, 2001. Although Clainmnt’s
ai l ment was tenporary in nature from Novenber 28, 2000 to June
26, 2001, he is entitled to permanent total disability
benefits for this tinme period as a result of his concurrent
per manent neck disability.

condition and the need for surgery, | find the date of MM for
Claimant’s neck injury to be May 8, 1995 when Dr. Crotwell
rel eased Claimant at MM follow ng his neck surgery.
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Thereafter, additional MM dates associated with the
carpal tunnel release and anterior translocation resulted from
separate, but related aggravations stemmng fromCl ai mant’s
work injury. Although Cl aimant thereafter underwent ongoing
attenpts to alleviate neck pain, to include nedication, such
treatment is entirely consistent with and even indicative of
permanent disability. Such a finding alone entitles Clainmant
to permanent total disability benefits notw thstandi ng that
hi s addi ti onal carpal tunnel syndronme and el bow disabilities
were only tenporary in nature during a concurrent period of
time. It is totally illogical and incongruous to deny
per manent disability benefits and Section 10(f) adjustnents
for Claimant’s neck injury sinply because he has other
ail ments that are sinultaneously tenporary in nature. A
subsequent MM date for such ailnments does not change the
character of the permanent disability resulting fromhis
previous neck injury. | so find and concl ude.

B. Suitable Alternative Enpl oynent

If the claimant is successful in establishing a prim
facie case of total disability, the burden of proof is shifted
to enployer to establish suitable alternative enploynment. New
Oleans (Gulfwi de) Stevedores v. Turner, 661 F.2d 1031, 1038
(5th Cir. 1981). Addressing the issue of job availability,
the Fifth Circuit has devel oped a two-part test by which an
enpl oyer can neet its burden:

(1) Considering claimnt’s age, background, etc.,
what can the clai mant physically and nentally do
following his injury, that is, what types of jobs is
he capabl e of perform ng or capable of being trained
to do?

(2) Wthin the category of jobs that the clainmant
is reasonably capable of perform ng, are there jobs
reasonably available in the community for which the
claimant is able to conpete and which he reasonably
and |likely could secure?

Turner, 1d. at 1042. Turner does not require that enpl oyers
find specific jobs for a claimant; instead, the enployer may
sinply denonstrate “the availability of general job openings
in certain fields in the surrounding community.” P & M Crane
Co. v. Hayes, 930 F.2d 424, 431 (1991); Avondal e Shipyards,
Inc. v. Guidry, 967 F.2d 1039 (5th Cir. 1992). However, the
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enpl oyer nmust establish the precise nature and ternms of job
opportunities it contends constitute suitable alternative

enpl oynment in order for the admnistrative |aw judge to
rationally determne if the claimant is physically and
mental ly capable of performng the work and it is
realistically available. Piunti v. 1TO Corporation of
Baltinore, 23 BRBS 367, 370 (1990); Thonpson v. Lockheed

Shi pbui I ding & Construction Conpany, 21 BRBS 94, 97 (1988).
Furthernmore, a showing of only one job opportunity may suffice
under appropriate circunstances, for exanple, where the job
calls for special skills which the claimant possesses and
there are few qualified workers in the local comunity. P & M
Crane, 930 F.2d at 430. Conversely, a showi ng of one
unskilled job may not satisfy the enployer’s burden.

Once the enpl oyer denonstrates the existence of suitable
al ternative enploynent, as defined by the Turner criteria, the
cl ai mant can nonet hel ess establish total disability by
denmonstrating that he tried with reasonable diligence to
secure such enploynent and was unsuccessful. Turner, 661 F.2d
at 1042-1043; P_& M Crane, 930 F.2d at 430. Thus, a clai mant
may be found totally disabled under the Act “when physically
capabl e of perform ng certain work but otherw se unable to
secure that particular kind of work.” Turner, 661 F.2d at
1038, quoting Dianond M Drilling Co. v. Marshall, 577 F.2d
1003 (5th Cir. 1978).

The Benefits Review Board has announced that a show ng of
avai |l abl e suitable alternate enploynent nmay not be applied
retroactively to the date the injured enployee reached MM and
that an injured enployee’s total disability becones partial on
the earliest date that the enployer shows suitable alternate
enpl oynent to be available. Rinaldi v. General Dynam cs
Corporation, 25 BRBS at 131 (1991). In so concluding, the
Board adopted the rationale expressed by the Second Circuit in
Pal umbo v. Director, OACP, 937 F.2d 70, 76 (2d Cir. 1991),
that MM *“has no direct relevance to the question of whether a
disability is total or partial, as the nature and extent of a
disability require separate analysis.” The Court further
stated that “. . . It is the worker’s inability to earn wages
and the absence of alternative work that renders himtotally
di sabl ed, not nerely the degree of physical inpairnment.” |d.

In the present matter, Enployer relies on the |abor
mar ket surveys/reports of M. Sanders and the |ist of jobs
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provi ded by Enployer to establish suitable alternative.
Cl ai mant proffers his own testinmony and the testinony of M.
Cowart in rebuttal

Al t hough Cl ai mant did not apply for all the jobs on the
list provided to himby Enployer’s adjuster, which |ist was
not made a part of the record, Claimnt did nmake an attenpt to
secure sonme of the jobs on the list wthout success. (EX-21,
pp. 39-46). Enployer’s reliance on the list of job
opportunities provided to Clainmant is inadequate. The job
openings identified fail to docunent the physical or nmental
requi renents and/or functional demands of the work to be
perfornmed. As noted above, the precise nature and details of
the job opportunities nust be established to allow a rational
determ nation of its suitability and realistic availability.
Accordingly, | reject the list of jobs provided by Enployer’s
adj uster as not being suitable alternative enpl oynent.

Of the jobs identified by M. Sanders’ November 27, 2000,
| abor market survey, | find the fuel-booth attendant position
at Maxx Ol to be inappropriate because of the educati onal
requi rement of having a high school education. Although M.
Sanders’ report notes a person with adequate reading and
writing skills may still qualify for the position, it has not
been made cl ear that Claimnt’s education and nental
capabilities would rise to a level sufficient to satisfy this
requirenment.

The job as a parking lot attendant at the airport for
Apcoa Parking is not satisfactory because it would require
Claimant to drive passengers to and fromthe | ot on a golf
cart. According to Claimant’s own credi ble testinmony and
evi dence included in the nedical records of Dr. Crotwell
regarding limted range of notion in his neck and difficulties
operating vibratory machines, | find Claimant unable to
operate a notor vehicle on a regular basis. Another demand of
this job is operating a cash register and nmaki ng change which
woul d constitute repetitive novenents precluded by Claimnt’s
restrictions.

Li kew se, the job openings at Republic Parking for a
boot h attendant would require noving autonobiles and are
t herefore i nappropriate. Mking change, taking tickets and
operating a cash register would fall under the repetitive
movenents precluded by Claimant’s restrictions. Further
these jobs often required picking up trash around the lot to
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include activities such as sweeping, stooping or bending which
are limted by Claimant’s restrictions.

M. Sanders’ hypothetical |abor nmarket survey dated
January 25, 2001, for jobs available in January 2000,
considered Claimant’s restrictions as no lifting over 10 to 15
pounds, no sweeping and no torquing notions of the neck.

These jobs are considered bel ow.

The position found by M. Sanders for a gate guard at
Pi nkerton Security in Theodore, Al abama is inadequate. It has
not been made clear by the record the distance Cl ai mant woul d
have to commute daily for work in Theodore, Al abama. However,
as stated above, due to his physical restrictions, | concl ude
it would be inpractical for Claimant to drive any significant
di stance to and fromwork on a daily, sustained basis.
Furthernore, according to M. Sanders’ report, enploynent with
Pi nkerton Security is contingent upon a “good faith effort” to
obtain a GED. Such a standard is anbi guous at best, and given
Claimant’s |imted educational background it cannot be
det erm ned whet her he would satisfy the requirenent and thus
be conpetitive for such enpl oynent.

The NYCO guard position at the hospital energency room
requiring 40+ hours of work per week could only be deened
acceptable if the daily comute to Mbile, Al abama, would be

within Claimant’s driving capabilities. | find that on a
sustai ned basis, Claimant could not commute daily to Mobile
fromhis residence. Therefore, | find this job is not

suitable for Cl ai mnt.

The job with Anerican Citadel is not appropriate for
Claimant. According to M. Cowart, Claimnt reported an
inability to stand or walk for nore than an hour at a tine.
This position, at tines, would require walking for up to five
mles a day. Additionally, C aimnt woul d be responsible for
filling out accident reports which may exceed his nental
capacities.

On August 1, 2001, M. Sanders issued a follow up
hypot heti cal | abor market survey using the previous
restrictions. Available jobs at Swetman Security and Magnoli a
Security were |isted.

M. Cowart opined Magnolia Security would consider hiring
an enpl oyee who did not have a high school educati on.
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However, the job identified by M. Sanders, depending on the
site Claimnt may be enployed, required himto drive a conpany
vehicle. M. Cowart opined he could not ethically recomrend,
nor woul d an enpl oyer hire, Claimnt for a position which

i ncluded operating a vehicle due to his physical restrictions.
Magnolia also requires its enployees to pass a drug screening
test which may be difficult for Claimnt due to his current
medi cati on.

Swet man Security is another conpany M. Cowart indicated
may be willing to accept an application from Cl ai nant even
t hough he does not have a high school education. However, it
is not clear what the requirenents for such speci al
consi deration would be. Mreover, it is necessary to know
just how many of these exceptions are nade and the nunber of
conpeting applicants for such a position before this job could
be considered suitable alternative enmploynent. The Magnolia
and Swet man jobs, which allow special consideration of an
appl i cant who does not otherw se neet the enployer’s
educational requirenents, may be sheltered or benevol ent
enpl oynent which is not interchangeable with suitable
alternative enploynent under the Act.

The Apcoa job at the Mbile Airport was previously
consi dered above and found to be unsuitable for Claimnt.

| find the bus driver position at NYCO Security to be
inconsistent with Claimnt’s physical restrictions. This job
entails driving a passenger bus in excess of six hours a day.
As previously nmentioned, due to Claimant’s limted range of
motion in his neck and inability to operate vibratory
machinery, it is not suitable for Claimant to drive a notor
vehicle for any significant period of tinme. Additionally, the
duties of this position would include checking the condition
of the bus such as tire pressure, oil and other |levels. These
activities would also include bending, stooping and torquing
of the neck prohibited by Claimant’s restrictions.

Finally, Supreme Security was accepting applications for
a security guard job on October 24, 2001, in Mbile, Alabam,
which I find is not suitable for Claimnt because as
previ ously discussed, due to his physical restrictions and
l[imtations, Claimnt cannot drive the distance fromhis
residence to Mobile on a daily, sustained basis.
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The additional jobs listed by M. Sanders in his Novenber
9, 2001, hypothetical |abor market survey involving Republic
Parking in Mbile, Al abama, Swetnman Security and Magnoli a
Security have previously been consi dered above and found to be
unsui table for Claimant for the reasons expressed.

| find and concl ude that none of the jobs identified by
Enmpl oyer’ s vocati onal expert satisfy the physical, nmental and
geogr aphi cal restrictions necessary for Claimnt to
realistically conpete and obtain enploynent. |, therefore,
find no suitable alternative enploynent has been established
and Claimant is entitled to permanent total disability
benefits fromhis date of MM, May 8, 1995, and conti nui ng
t hereafter.

C. Average Wekly Wage (AVWN

Section 10 of the Act sets forth three alternative
met hods for calculating a claimnt's average annual earnings,
33 U.S.C. 8 910 (a)-(c), which are then divided by 52,
pursuant to Section 10(d), to arrive at an average weekly
wage. The conputation nmethods are directed towards
establishing a claimnt's earning power at the time of injury.
SGS Control Services v. Director, OACP, supra., at 441;
Johnson v. Newport News Shipbuilding & Dry Dock Co., 25 BRBS
340 (1992); Lobus v. 1.T.O Corp., 24 BRBS 137 (1990); Barber
V. Tri-State Terminals, Inc., 3 BRBS 244 (1976), aff'd sum
nom Tri-State Termnals, Inc. v. Jesse, 596 F.2d 752, 10 BRBS
700 (7th Cir. 1979).

Section 10(a) provides that when the enpl oyee has worked
in the sanme enploynent for substantially the whole of the year
i mredi ately preceding the injury, his annual earnings are
conputed using his actual daily wage. 33 U S.C. § 910(a).
Section 10(b) provides that if the enployee has not worked
substantially the whole of the preceding year, his average
annual earnings are based on the average daily wage of any
enpl oyee in the sane class who has worked substantially the
whol e of the year. 33 U S.C. 8§ 910(b). But, if neither of
t hese two nethods "can[] reasonably and fairly be applied” to
determ ne an enpl oyee's average annual earnings, then resort
to Section 10(c) is appropriate. Enpire United Stevedore V.
Gatlin, 935 F.2d 819, 821 (5th Cir. 1991).
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Subsections 10(a) and 10(b) both require a determ nation
of an average daily wage to be multiplied by 300 days for a 6-
day worker and by 260 days for a 5-day worker in order to
det erm ne average annual earnings.

In this case, Claimnt alleges Enployer wongfully
cal cul ated his average weekly wage. According to the
Cl ai mant, because he earned $29, 429. 33 worki ng approxi mately
five days week in the year prior to his injury, the AWV shoul d
be conputed by dividing his earnings by 52 weeks in a year,
resulting in an AWV of $565. 95.

However, as stated above the Act clearly states which
met hods are appropriate for establishing AWN \When the
claimant, as here, has worked for Enployer in the sane
enpl oynment for “substantially the whole of the year” prior to
the injury, average annual wage should be assessed by using
the formula in Section 10(a) of the Act.

Revi ewi ng Cl ai mant’ s payroll and earnings records with
Empl oyer from July 12, 1992 through July 4, 1993, (EX-5),
Cl ai mnt was paid for 1,871.9 regular hours, 150.6 tine and
one- hal f hours, 55.2 double tinme hours and 80 vacati on hours
for a total of 2,157.7 hours over the course of 52 weeks,
whi ch when divided by an eight hour work day, yields a total
of 269.7 days worked. (2,157.7 + 8 = 269.7). Claimnt earned
$29, 429. 33 during the above period, resulting in an average
dai ly wage of $109.12 (%$29,429.33 + 269.7 = 109.12). Since
Cl ai mvant was a five-day per week worker, his daily wage should
be multiplied by 260, as set forth in Section 10(a), yielding
an average annual wage of $28,371.20. Pursuant to Section
10(d) of the Act, Claimnt’s average annual wage of $28,371.20
shoul d be divided by 52 to conclude that Cl aimant’s average
weekly wage is $545.60. See Diosado v. Newpark Shipbuilding &
Repair Incorporated, 31 BRBS 70, 75 (1997).

V. SECTION 14(e) PENALTY

Section 14(e) of the Act provides that if an enployer
fails to pay conpensation voluntarily within 14 days after it
beconmes due, or within 14 days after unilaterally suspendi ng
conpensation as set forth in Section 14(b), the Enployer shal
be liable for an additional 10 percent penalty of the unpaid
install ments. Penalties attach unless the Enpl oyer files a
timely notice of controversion as provided in Section 14(d).
Penalties were not raised as an issue in this matter.
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VI. | NTEREST

Al t hough not specifically authorized in the Act, it has
been an accepted practice that interest at the rate of six per
cent per annumis assessed on all past due conpensation
paynments. Avallone v. Todd Shipyards Corp., 10 BRBS 724
(1974). The Benefits Review Board and the Federal Courts have
previously upheld interest awards on past due benefits to
insure that the enployee receives the full amunt of
conpensation due. Watkins v. Newport News Shipbuilding & Dry
Dock Co., aff’d in pertinent part and rev’'d on ot her grounds,
sub nom Newport News v. Director, OANP, 594 F.2d 986 (4th
Cir. 1979). The Board concluded that inflationary trends in
our econony have rendered a fixed six per cent rate no |onger
appropriate to further the purpose of making Cl ai mant whol e,
and held that “. . . the fixed per cent rate should be
replaced by the rate enployed by the United States District
Courts under 28 U.S.C. § 1961 (1982). This rate is
periodically changed to reflect the yield on United States
Treasury Bills . . .7 Gant v. Portland Stevedoring Conpany,
et al., 16 BRBS 267 (1984). This order incorporates by
reference this statute and provides for its specific
adm ni strative application by the District Director. See
Grant v. Portland Stevedoring Conpany, et al., 17 BRBS 20
(1985). The appropriate rate shall be determ ned as of the
filing date of this Decision and Order with the District
Director.

VI1. ATTORNEY' S FEES

No award of attorney’s fees for services to the Cl ai mant
is made herein since no application for fees has been made by
the Claimant’s counsel. Counsel is hereby allowed thirty (30)
days fromthe date of service of this decision to submt an
application for attorney’s fees.® A service sheet show ng

3 Counsel for Claimmnt should be aware that an attorney’s
fee award approved by an adm nistrative | aw judge shoul d
conpensate only the hours spent between the close of the
i nformal conference proceedi ngs and the issuance of the
adm ni strative |law judge’s Decision and Order. Revoir V.
General Dynam cs Corp., 12 BRBS 524 (1980). The Board has
determ ned that the letter of referral of the case fromthe
District Director to the Ofice of Adm nistrative Law Judges
provi des the clearest indication of the date when i nfornal
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t hat service has been made on all parties, including the

Cl ai mant, nust acconpany the petition. Parties have twenty
(20) days followi ng the receipt of such application within
which to file any objections thereto. The Act prohibits the
charging of a fee in the absence of an approved application.

VI11. ORDER

Based upon the foregoing Findings of Fact, Conclusions of
Law, and upon the entire record, | enter the follow ng O der

1. Enployer shall pay Clai mnant conpensation for
tenporary and total disability from August 17, 1993 to Cctober
25, 1993, from Novenber 11, 1993 to October 27, 1994 and from
Novenmber 4, 1994 to Novenber 20, 1994, based on Claimnt’s
average weekly wage of $545.60, in accordance with the
provi si ons of Section 8(b) of the Act. 33 U S.C. §8 908(b).

2. Enployer shall pay Clai mant conpensati on for
permanent and total disability fromJuly 31, 1996 to August
25, 1996, from August 15, 1997 to September 17, 1997 and from
Septenber 21, 1999 to present and continui ng, based on
Cl ai mant’ s average weekly wage of $545.60, in accordance with
t he provisions of Section 8(a) of the Act. 33 U S.C. § 908(a).

3. Enployer shall pay all reasonabl e, appropriate and
necessary medi cal expenses arising fromC aimnt’s July 7,
1993 work injury, and its residuals established in October
1999, pursuant to the provisions of Section 7 of the Act.

4. Enployer shall receive credit for all conpensation
her et of ore paid, as and when paid.

5. Commenci ng October 1, 1995, Enployer shall pay annual
cost of living increases to Claimnt in accordance with 33
U S C 8 910(f). The specific dollar anounts shall be
conputed by the District Director.

6. Enpl oyer shall pay interest on any suns determned to

proceedings termnate. Mller v. Prolerized New England Co.,
14 BRBS 811, 823 (1981), aff’'d, 691 F.2d 45 (1st Cir. 1982).
Thus, Counsel for Claimant is entitled to a fee award for
hours earned before the undersigned after June 8, 2000, the

date the matter was referred fromthe District Director




- 40-

be due and owing at the rate provided by 28 U.S.C. 8§ 1961
(1982); Gant v. Portland Stevedoring Co., et al., 16 BRBS 267
(1984).

7. Claimant’s attorney shall have thirty (30) days to
file a fully supported fee application with the Ofice of
Adm ni strative Law Judges; a copy nmust be served on Clai mant
and opposi ng counsel who shall then have twenty (20) days to
file any objections thereto.

ORDERED t his 15th day of April, 2002, at Metairie,
Loui si ana.

A
LEE J. ROVERO, JR.
Adm ni strative Law Judge



